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How to build a more open justice system

Court records are unstructured and costly to access—here’s how to fix it

By Adam R. Pah'?, David L. Schwartz,
Sarath Sanga3, Zachary D. Clopton?, Peter
DiCola?, Rachel Davis Mersey*5, Charlotte
S. Alexanders$, Kristian J. Hammond’,

Luis A. Nunes Amaral?’

odern governments gather informa-
tion across an extraordinary range
of activities and use this informa-
tion to direct policy. Whether a cen-
tral bank monitoring inflation or a
health agency monitoring disease,
these entities typically publicly disclose the
information gathered so that their actions
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can be reviewed and evaluated by others. But
in many respects, the justice system is a glar-
ing exception. In the United States, a range
of technical and financial obstacles blocks
large-scale access to public court records—all
but foreclosing their use to direct policy. Yet a
growing body of empirical legal research dem-
onstrates that systematic analyses of court
records could improve legal practice and
the administration of justice. And although
much of the legal community resists quanti-
tative approaches to law, we believe that even
the skeptics will be receptive to quantitative
feedback—so long as it is straightforward,
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apolitical, and incontrovertible. We offer an
example of this kind of feedback as well as
a collaborative research agenda to dismantle
access barriers to court records and enable
the public to analyze them.

Although court records in the United
States sit in the public domain, federal courts
charge $0.10 per printed page to view any rec-
ord online (7). Accessing a single case might
cost $10 or more. Accessing all cases from a
given year would cost millions of dollars (2).
To be sure, the federal judiciary releases in-
house studies that use federal court records,
as well as a database of basic information
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about each case, such as the subject matter
(e.g., tort, contract, civil rights) and disposi-
tion (e.g., settled, transferred, jury verdict)
(8). The federal judiciary has steadfastly re-
fused, however, to make the underlying pub-
lic court records freely accessible.

Selective access is not the approach taken
by the rest of the U.S. federal government:
Congressional records are freely available at
congress.gov. Executive agencies’ records are
freely available at regulations.gov. It’s hard to
conceive of a compelling argument for selec-
tive access to judicial records that does not
apply equally to selective access to congres-
sional records or federal agencies. More to
the point, it’s hard to conceive of a reason
why public records should not generally be
accessible to the public.

There are some alternative sources for
court records, but barriers to systematic
analysis remain. Commercial legal services
have directly purchased many court records,
but they impose their own fees, prohibit
bulk downloads, and thus foreclose system-
atic analysis even for subscribers. Individual
judges and commercial services occasionally
grant ad hoc fee reductions for research pur-
poses, but these grants are rare, cumbersome
to acquire, limited to subsets of the data, and
always come with the condition that the un-
derlying records are not disclosed to the pub-
lic (4). An open alternative, Free Law Project,
maintains a crowdsourced repository of free
court records, but coverage remains too low
to support systematic research.

DATA AND OPENNESS

The lack of access to court records seem-
ingly undercuts any claim that the courts
are truly “open” (5, 6). It surely conflicts with
researchers’ conception of openness. Scien-
tific practice is grounded on a commitment
to sharing data and enabling others to rep-
licate findings. But the law’s conception of
openness is different, a commitment to car-
rying out public acts in a public space. A sci-
entist might restrict access to a lab and still
claim that the research she conducts there
is “open.” Closed proceedings in a legal set-
ting, on the other hand, are only tolerated in
extraordinary circumstances.

Also in contrast to scientific practice, much
of the legal profession resists quantitative or
evidence-based approaches to improving le-
gal practice and instead prefers to rely on
personal experience and professional judg-
ment (7). In a recent Supreme Court case
challenging the constitutionality of partisan
gerrymandering, Chief Justice John Roberts
summarily dismissed empirical approaches

to gerrymandering as “sociological gobbledy-
gook” that any “intelligent man on the street”
would denigrate as “a bunch of baloney” (8).
Such skepticism is by no means confined to
the United States. France, for example, has
recently prohibited the publication of any
statistical analysis of a judge’s or clerk’s de-
cisions “with the object or effect of evaluat-
ing, analyzing, comparing or predicting their
actual or supposed professional practices.”
Violators face up to 5 years in prison (9).

We believe that these differences help
explain why the lack of large-scale access to
data is not viewed as a priority—or even as
a concern—by much of the legal community.
The differences in priorities reflect not just
commitments to different values but differ-
ent conceptions of the same values. Yet, if
court records are to be truly accessible and
evaluable by the public, the legal and scien-
tific communities must cooperate, and ap-
preciate the values that the other holds dear.

EVALUATING ACCESS TO JUSTICE

Access to justice is a fundamental right and
the foundation of any fair and legitimate
justice system. But how can one quantify
and empirically evaluate this concept?
Consider court fees. For a litigant without
means, court fees are a substantial barrier
to the civil justice system. Anyone who files
a lawsuit in federal court must pay a $400
filing fee, along with other costs related to
litigation such as formal service of the com-
plaint. Litigants in need can file an appli-
cation to waive court fees, but there is no
uniform standard to review these requests
(10). Application forms differ by district.
Most ask the applicant to list sources of in-
come, assets, and cash on hand—and then
leave the decision to the judge’s discretion.
Individual judges thus have considerable
power over whether to grant or deny access
to the justice system.

How do judges exercise this power? This
is but one of the myriad questions that is dif-
ficult, and arguably impossible, to answer
without easy access to structured court rec-
ords. Even with free access to the data, the
answer would be difficult to infer without be-
ing able to computationally analyze the text
of the court records. In this case, the analysis
is straightforward. When a party submits a
fee waiver request, the case docket report
adds a separate entry for that request, and
the textual summary accompanying the entry
typically includes some reference to whether
the request was granted or denied. We ana-
lyzed these entries to compute the grant rate
of each federal judge in 2016.

Average grant rates naturally differ among
federal districts because cases are not ran-
domly assigned to districts. However, once a
case is filed in, say, San Francisco, it is then
randomly assigned to one of the judges sit-
ting in the federal district that includes San
Francisco. Thus, if all judges reviewed fee
waiver applications under the same stan-
dard, then grant rates should not systemati-
cally differ within districts.

We find, however, that they do (see the fig-
ure). At the 95% confidence level, nearly 40%
of judges—instead of the expected 5%—ap-
prove fee waivers at a rate that statistically
significantly differs from the average rate for
all other judges in their same district. In one
federal district, the waiver approval rate var-
ies from less than 20% to more than 80%.

These findings were recently presented to
a group of federal judges who are responsible
for amending the rules in their local district.
On learning of the inconsistent treatment of
fee waiver requests, these judges expressed
interest in using our data to improve the
decision-making process (11). We count this
as an early and encouraging validation of our
claim that judges will be especially receptive
to quantitative feedback that is straightfor-
ward, apolitical, and incontrovertible.

DISMANTLING BARRIERS

Going forward, we believe that the best way
to provide the judiciary with quantitative
feedback is to develop a forum where indi-
viduals can collaborate and build on each
other’s efforts. With this vision in mind, we
propose a three-pronged collaborative re-
search agenda to empower the public to ac-
cess and analyze court records.

Make court records free

In theory, Congress could make federal rec-
ords free by repealing the laws that autho-
rize the judiciary to charge for access (12),
or the Judicial Conference of the United
States (the policy-making body of the fed-
eral judiciary) could stop charging fees.
Both Congress and the courts have rejected
calls to do so. A principal reason, it seems,
is money. About 2% of the federal judicia-
ry’s budget comes from online record access
fees ($145 million in fiscal year 2019). The
judiciary is naturally unwilling to forgo this
revenue without a commensurate increase
from Congress, and Congress, for its part,
is unwilling to increase funding. The stale-
mate persists because not enough judges,
members of Congress, and people realize
that this is an issue of legitimacy, not just
an issue of money.
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To break this impasse, we believe that orga-
nizations outside government should directly
purchase and publicize court records. The
most impactful first step is to make docket
reports accessible. A docket report is essen-
tially a lawsuit’s table of contents. It lists the
case title, presiding judge, subject matter of
the suit, and information on the plaintiffs, de-
fendants, and their attorneys. A docket report
also gives the date that a document was filed,
along with a summary of the document that
can be analyzed to extract important features
of a case. The data for the figure, for example,

were constructed by parsing docket reports,

Inconsistency in judicial fee waiver decisions
Litigants filed 34,001 applications to waive court fees in U.S. federal
courts in 2016. For visual simplification, we show only the 294 judges
(out of 1742 total) who ruled on at least 35 applications. We would
expect 5% of judges to differ from their within-district peers at 95%
confidence. Instead, we find that nearly 40% of judges differ.

95% confidence interval, not statistically different from zero

® 95% confidence interval, statistically different from zero

the filing of a fee waiver, must be classified
using machine learning. The docket reports
should also be linked to external metadata
such as information on judges, litigants, and
lawyers. By linking court records to outside
data sources, individual users can conduct
more powerful searches, such as for litigation
against big tech firms or for suits currently
pending against the federal government.
Although we already have solutions to
many of the problems associated with or-
ganizing and classifying the data, for many
more we will need additional research. For
example, it is straightforward to link the
presiding judge of each
case to outside data on the
judge’s characteristics such
as age, gender, and appoint-
ing president. By contrast, to
assemble information about
litigants and lawyers, re-
searchers will need to make
considerable progress on
named-entity  recognition
techniques while protecting
litigants’ and third parties’

privacy. We believe that an
open and collaborative plat-
form is the best way to make
substantial and rapid prog-

ress on these challenges.

Empower the public
The ultimate goal must be

to enable the public to di-
rectly evaluate and engage
with the work of the courts.
To this end, we should cre-

ate applications that not
only support scholars and
researchers who may want
to analyze the data but also

enable members of the ju-
diciary, entrepreneurs, jour-
nalists, potential litigants,
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not the underlying court records. Though
docket reports represent only a fraction of all
court records, acquiring them will be expen-
sive. The docket reports used in the figure,
which cover all cases filed in 2016, cost more
than $100,000.

Link data in a knowledge network

Because court records are mostly unstruc-
tured text, researchers will need to dedicate
extensive time and resources to organizing
the data. Documents must be analyzed us-
ing natural language processing; entities
must be disambiguated; and events, such as
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T T and concerned citizens to
learn more about the func-
tioning of the courts. To sup-
port inquiries made by the
public, we should develop
applications that can process natural lan-
guage queries such as “What are the most
recent data privacy cases?” or “How often do
police officers invoke qualified immunity?”
Funding the efforts we propose will be
challenging because the cause does not slot
nicely into standard philanthropic categories.
To carry out our proposals, the academic
community should partner with other stake-
holders such as nongovernmental organiza-
tions, law firms, legal clinics, and other ad-
vocacy groups. Indeed, we believe that one of
the main reasons why past calls for change
failed is because they were not coordinated.

Published by AAAS

Opening up court records could lead to
some flawed or misleading analyses, yet such
problems apply to any setting with open data.
No one can control what people do with con-
gressional records, federal agency records,
census data, etc. Nevertheless, these data
are—and should remain—available to every-
one. As in any discipline, standards and best
practices eventually emerge, and there is al-
ready a thriving literature of empirical legal
studies. Many scholars have engaged with
these data, albeit on a smaller scale. Thus, for
the most part, standards and best practices
already exist (13).

We believe that the judiciary should be
shielded from outside pressures so that it
can decide cases according to the law, not
the latest poll. But the judiciary also acts on
behalf of the public. Its independence must
therefore be balanced with commensurate
transparency. Ultimately, the judiciary’s
principal asset is not its annual appropria-
tion from Congress or the revenue generated
by access fees, but the public trust. And the
most effective way to cultivate this trust—to
promote transparency, dismantle barriers to
access (14, 15), and build an open knowledge
network—is to do it together.
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