Clarify US Clean
Water Act

jurisdiction

On 3 October 2022, the US Supreme Court heard
arguments in Sackett v. USEPA, the latest in a se-
ries of cases seeking to clarify which waters are
protected under the US Clean Water Act (1). Con-
currently, the US Environmental Protection
Agency and the US Army Corps of Engineers are
actively drafting rules for the third time in the
past 10 years, after the Obama-era Clean Water
Rule (2) was repealed (3) and the Trump-era Nav-
igable Waters Protection Rule (4) was vacated
and remanded (5). Consequently, enforcement
of the Clean Water Act has reverted to 1986
agency guidance (6). Although scientific under-
standing of the physical, chemical, and biological
connectivity of waters (7) and the ability to lever-
age geospatial data to guide jurisdictional deter-
minations (8, 9) have grown substantially since
1986, the Clean Water Act enforcement and
rulemaking have yet to catch up.

When the Clean Water Act was passed in
1972, it applied to “the Waters of the United
States,” an undefined term that remains ambig-
uous today (10). The precise definition was not
critical when the nation’s attention was focused
on point-source pollution in large rivers, but Con-
gress has never addressed how far Clean Water
Act protections should extend into headwater
streams, wetlands, and aquifers. Because of this
uncertainty, the Supreme Court has adjudicated
six cases disputing Clean Water Act jurisdictional
scope (8), contributing to the Clean Water Act
being their most-heard environmental issue (11).
As the agencies embark on a third attempt at
rulemaking this decade, Congress remains stead-
fastly silent, content to watch the courts mediate
50 years of sparring over implementation of the
law.

Congress, the Environmental Protection
Agency, and the Army Corps of Engineers now
have the opportunity—and responsibility—to
clarify the scope of the Clean Water Act and im-
plement evidence-based policy. We call on Con-
gress to amend the Clean Water Act, clarifying
their intent rather than leaving the agencies and
courts to interpret vague language. Meanwhile,
the agencies should engage and empower their
own scientists to create transferable geospatial
tools, embracing rather than eschewing mapping
and predictive efforts (12). The EPA’s Science Ad-
visory Board can aid this effort by continuing to
demand that the agency adhere to the best avail-
able science and take a proactive role in guiding
transparent, effective, and science-informed
rulemaking. Preserving and improving our na-
tion’s water quality future is at stake.
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